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O R D E R 

 

PERN.K. CHOUDHRY, JUDICIAL MEMBER 

  

 This appeal has been preferred by the Assessee against the 

order dated 26/03/2021 impugned herein passed by the Ld. Principal 

Commissioner of Income Tax [for short, „Ld. PCIT], Raipur-1 u/sec. 

263 of the Income Tax Act, 1961 (hereinafter referred to as the 

"Act") for the A.Y. 2016-17. 
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2. In the instant case, the Assessee had filed its return of income 

on dated 17/10/2016 which was selected for limited scrutiny under 

CASS and resulted into completion of assessment dated 27/12/2018 

u/sec.143(3) of the Act assessing total income at Rs.1,04,57,234/-.  

 

3. Later on, the Ld. PCIT scrutinized the Assessment and issued 

notice dated 11/03/2021 u/s 263 of the Act by fixing the date of 

hearing on 15/03/2021 at 3.00 PM. As the Assessee has not 

complied with the notice, the Ld. PCIT passed the impugned order on 

dated 26/03/2021.  

 

4. The Assessee at the outset raised the issue that notice dated 

11/03/2021 u/s 263 of the Act was digitally signed only on the date 

of hearing i.e. 15/03/2021 which goes to show that no proper and 

reasonable opportunity of being heard was provided to the Assessee 

before passing the impugned order. Though the Assessee has not 

raised any specific ground qua non-providing of an opportunity of 

being heard, however at the time of argument of appeal emphasised 

on the same. As the controversy goes to the root of the case 

therefore we are inclined to entertain this plea.  

 

5. The foremost controversy raised by the Assessee relates to 

non-providing of an opportunity of being heard to the Assessee and 

passing of the impugned order u/sec. 263 of the Act in hasty manner 

without following the principles of natural justice and hence bad in 

law.  
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6. On the other hand, though the Ld. DR supported the impugned 

order, however alternatively prayed that in case of reversal of the 

impugned order, the case may be remanded to the file of Ld. 

Commissioner for decision afresh.  

 

7. As per section 263 of the Act, ld. Pr.CIT or Commissioner is 

empowered to call for and examine the record or any proceedings 

under the Act if he considers that any order passed therein by the 

Assessing Officer is erroneous insofar as it is prejudicial to the 

interests of the revenue, he may, after giving the Assessee an 

opportunity of being heard and secondly after making or 

causing to be made such inquiry as he deems necessary, pass 

such order thereon as the circumstances of the case justify, including 

an order enhancing or modifying the assessment, or cancelling the 

assessment and directing a fresh assessment.  

 

8. The Hon'ble Apex Court in the case of CIT Vs. Amitabh 

Bachchan [(2016) 384 ITR 200 (SC)] has held that what is 

contemplated by Section 263 is an opportunity of hearing to be 

afforded to the Assessee. Failure to give such an opportunity would 

render the revisional order legally fragile not on the ground of lack of 

jurisdiction but on the ground of violation of principles of natural 

justice.   

 

9. In the landmark case of „Maneka Gandhi vs. Union of India‟ 

(1978 AIR 597), it has been held by Constitution Bench of the 

Hon‟ble Apex Court that the law and procedure must be fair, just and 
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reasonable. The doctrine ensures a fair hearing and fair justice to 

both the parties. Under this doctrine, both the parties have the right 

to speak. The aim of this principle is to give an opportunity to the 

parties to defend themselves. Before the court, both the parties are 

equal and are entitlement of equal opportunity to represent them. If 

the order is passed by the authority without providing the reasonable 

opportunity of being heard to the person affected by it adversely will 

be invalid. 

 

10. The coordinate bench at Ahmadabad in the case of Smt. 

Shardaben B. Patel Vs. Pr.CIT [(2020) 180 ITD 328 (Ahd. Trib.)] also 

dealt with the same issue qua non-providing the opportunity of being 

heard to the Assessee and held that granting of effective opportunity 

is a sin qua non in Section 263 of the Act for unsettling a statutory 

order. It is the duty of the Revisional Commissioner to provide the 

Assessee an effective opportunity to enable it to disengage the truth 

from wrongs instead of taking an easy course of rejecting the reply 

in its entirety, solely on the ground that same is not acceptable.   

 

11.    The coordinate bench in its order also referred the judgment 

of the coordinate bench at Mumbai in the case of Tata Chemicals 

Limited vs. DCIT in ITA No.3127/Mum/2010, order dated 30th June, 

2011 wherein it was held that in any case it is one of the 

fundamental principles of natural justice that no person can be 

condemned unheard i.e. audi alteram partem and the impugned 

revision order was thus passed in violation of the principles of 
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natural justice as the Assessee had no opportunity on the ground 

which is ultimately decided against him.   

 

12.     The coordinate benches at Ahmadabad and Mumbai tribunal 

in the aforesaid cases of Smt. Shardaben B. Patel (supra) and Tata 

Chemicals Limited (supra) respectively, dealt with the situation to 

the effect as well, where the proper opportunity of being heard was 

not given to the Assessee, in that eventuality, whether at this stage 

the case can be remanded to the Pr.CIT for decision afresh.  The 

coordinate benches of the tribunal clearly held that we cannot give 

life to the null and void order by remitt ng i  back to the Pr.CIT for 

giving an opportunity for passing fresh order after giving the 

Assessee an opportunity of hearing, where the time limit for passing 

of such order has already been expired and therefore we cannot 

extend the same by directing him.   

 

13.  It is trite to say that every person has the right to speak and 

be heard when allegations are being put against him or her. No One 

can be inflicted with an adverse order without being afforded a 

minimum opportunity of hearing. If no opportunity has been given to 

the party effected, then it shall amount to violation of the principles 

of natural justice, which embedded in latin words “Audi Alteram 

Partem” which means „hear the other side‟, or „no man should be 

condemned un-heard‟ or „both the sides must be heard before 

passing any order‟. The principle of Audi Alteram Partem is the basic 

concept of the principle of natural justice and has not evolved from 

the constitution but evolved through civilization and mankind and is 
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the concept of common law, which implies fairness, reasonableness, 

equality and equity. In India, the principles of natural justice are the 

grounds of Article 14 and 21 of the Constitution.  

 

14.  Now coming to the instant case, it is clearly reflects from 

the notice dated 11/03/2021 U/s 263 of the Act by which the case 

was fixed for hearing on 15/03/2021 at 3.00 PM in fact digitally 

signed by the Ld. PCIT only on 15th March 2021 (the date of hearing) and 

should have been issued to the Assessee on or after 15th March 2021 

and therefore the said notice was illusory and farce in nature and 

had no essence of principles of natural justice and thus goes to show 

that no reasonable opportunity of being heard was afforded to the 

Assessee before passing the adverse order against the Assessee. 

    On the aforesaid analyzations and considerations and 

following the mandates of the Hon'ble Apex Court, in the case of 

Amitabh Bachchan (supra) wherein it was  held that failure to give 

such an opportunity would render the revisional order legally fragile not 

on the ground of lack of jurisdiction but on the ground of violation of 

principles of natural justice and in the case of „Maneka Gandhi vs. 

Union of India (supra)‟ wherein it was held that if the order is passed 

by the authority without providing the reasonable opportunity of being 

heard to the person affected by it adversely will be invalid, the question 

of remanding the case to the file of Ld. PCIT as prayed for by the Ld. 

DR, at this juncture at all does not arise as held by co-ordinate 

Benches as well in the aforesaid cases.  
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In overall effect, the impugned order has violated the principles 

of natural justice which is essence of fair trial, thus the same is 

quashed. 

 

15.  As we have quashed the impugned order on legal point, hence 

there is no need to decide the factual grounds.  

 

16. In the result, appeal filed by the Assessee stands allowed. 

 

Order Pronounced on dated 11-10-2021 as per Rule 34(4) of IT 

(Appellate Tribunal) Rules. 

 

     
   sd/-         sd/-   
 (PRADIP KUMAR KEDIA)   (N.K. CHOUDHRY)  

    Accountant Member      Judicial Member   
          

        

vr/- 

 

Copy to: 
 

1. The Assessee - Basant Kumar Jain, Prop. M/s. Rishab 

Builders, D-13/14, Shailendra Nagar, Raipur (CG)  
2. The Revenue – Pr.CIT, Raipur (CG).   

3. The D.R., Raipur. 

4. Guard file. 

               By order 

 

          
 

Sr. Private Secretary,  

ITAT, Raipur (on tour). 
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