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O R D E R 

 

PER C.N. PRASAD (JM) 

1. This appeal is filed by the assessee against order of the Learned 

Commissioner of Income Tax (Appeals)–22, Mumbai [hereinafter in short 

“Ld.CIT(A)”] dated 25.08.2019 for the A.Y. 2009-10 in sustaining the 

addition @12% of the alleged non-genuine purchases made by the 

Assessing Officer.  
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2. Briefly stated the facts are that, assessee an individual engaged in 

the business of manufacturer and dealer in watches, filed return of income 

on 30.09.2009 declaring income of ₹.8,87,250/- for the A.Y.2009-10 and 

the return was processed u/s. 143(1) of the Act.  Subsequently, Assessing 

Officer received information from the Investigation Wing of the Income 

Tax Department, Mumbai about the accommodation entries provided by 

various dealers and assessee was also one of the beneficiary from those 

dealers.  The assessment was reopened U/s. 147 of the Act based on the 

information received from Investigation Wing of the Income Tax 

Department, Mumbai, that the assessee has availed accommodation 

entries from various dealers who are said to be providing accommodation 

entries without there being transportation of any goods.  In the 

reassessment proceedings, the assessee was required to prove the 

genuineness of the purchases made from various dealers as referred in 

Assessment Order.  In response assessee vide letter dated 14.03.2015 

furnished copies of ledger accounts of the said parties in the book of 

account with supporting bills, copy of bank account statement and 

quantitative details of traded goods and submitted that the purchases 

made are genuine. 
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3. Not convinced with the submissions of the assessee the Assessing 

Officer treated the purchases as non-genuine and he was of the opinion 

that assessee had obtained only accommodation entries without there 

being any transportation of materials and the assessee might have made 

purchases in the gray market.  Assessing Officer observed that the notices 

issued u/s. 133(6) of the Act to the parties are returned unserved with a 

remark “non known/left” and the assessee has not produced the parties 

before the Assessing Officer.  It is the finding of the Assessing Officer that 

assessee made sham and non-genuine purchases transaction which was 

accounted in the books of account by the assessee.  Therefore, Assessing 

Officer treated ₹.22,59,005/- as non-genuine, being 12% of the total  

non genuine purchases of ₹.1,88,25,048/- for the A.Y. 2009-10.  On 

appeal the Ld.CIT(A) sustained the action of the Assessing Officer.  

Against this order of the Ld.CIT(A) assessee is in appeal. 

4. Ld. Counsel for the assessee reiterated the submissions made 

before the Ld.CIT(A).  Ld. Counsel for the assessee further submitted that 

the addition made by the Ld.CIT(A) is on higher side, thus requested to 

reduce the same.  Ld. Counsel for the assessee referring to the written 

submissions stated that the Gross Profit to sales ratio of the assessee is 

around 9% and this is also the industrial standard in which the assessee 
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operates.  Ld. Counsel for the assessee submits that the Gross Profit ratio 

of the last three preceding assessment years under appeal arrived by 

taking the figures from the audited financial statements are as under: -  

Particulars  AY 2008-09  AY 2007-08  AY 2006-07  

Sales  6,86,58,909/-  6,99,66,438/-  6,14,27,895/-  

Cost of Sales  6,20,88,452/-  6,33,01,547/-  5,62,05,964/-  

Gross Profit (G. P.)  65,70,457/-  66,64,891/-  52,21,930/-  

GP to Sales ratio  9.56%  9.52%  8.50%  

 Therefore, it is submitted that estimation on addition, if at all, may 

be made at 9% rather than 12% made by the Ld.CIT(A).  Reliance was 

placed on the decision of the Coordinate Bench in the case of  

ACIT v. M/s. K.P. Sanghvi & Sons LLP in the case of ITA.No. 

2455/Mum/2017 dated 28.09.2018. 

5. Ld.DR vehemently supported the orders of the authorities below. 

6. Heard both sides, perused the orders of the authorities below.  It is 

not in dispute that sales have been accepted as genuine from out of these 

purchases.  When the sales have been accepted as genuine the entire 

purchases cannot be treated as non-genuine.  The Hon'ble Gujarat High 

Court in the case of Bholanath Polyfab Pvt. Ltd [355 ITR 290] held that 

when the assessee made purchases and sold the finished goods as a 

TAXPUNDIT.O
RG



5 
ITA NO. 7800/MUM/2019 (A.Y: 2009-10) 

M/s. Designer Watches Pvt. Ltd., 
 

natural corollary not the entire amount covered under such purchases 

would be subject to tax but only the profit element embedded therein.  

Similar view has been taken by the Hon'ble Gujarat High Court in the case 

of CIT v. Simit P. Seth [38 taxman.com 385].  Simply because the parties 

were not produced the entire purchases cannot be added as held by the 

Bombay High Court in the case of CIT v. Nikunj Eximp [216 Taxman.com 171]. 

7. I agree with the view of the lower authorities that there should be 

an estimation of profit element from these purchases and should be 

estimated reasonably as the assessee could not conclusively prove that 

the purchases made are from the parties as claimed, especially in the 

absence of any confirmations from them.  As could be seen from the 

average Gross Profit ratio to sales of the assessee for the last three 

preceding Assessment Years i.e. A.Y. 2006-07 to A.Y. 2008-09 it is arrived 

at 9.19% and the Gross Profit margin of the assessee for the current 

assessment year i.e. A.Y. 2009-10 is 9.17%.  Therefore, taking the totality 

of facts and circumstances, keeping in view the nature of business of the 

assessee i.e. trader in manufacturer and dealer in watches, and the Gross 

Profit ratio to sales for the last three preceding assessment years and also 

current assessment year it would be justified if the profit element 

embedded in those purchases are estimated at 9.5%.  Accordingly,  
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I direct the Assessing Officer to estimate the profit element from the  

non-genuine purchases at 9.5% for Assessment Year under consideration 

and restrict the disallowance of purchases to 9.5% and compute the 

income accordingly. 

8. In the result, appeal of the assessee is partly allowed. 

Order pronounced on 01.10.2021 as per Rule 34(4) of ITAT Rules by 
placing the pronouncement list in the notice board. 

 

 Sd/-  
(C.N. PRASAD) 
JUDICIAL MEMBER 
Mumbai / Dated 01.10.2021 

Giridhar, Sr.PS 

 

Copy of the Order forwarded to:  

1. The Assessee  

2. The Respondent. 

3. The CIT(A), Mumbai. 

4. CIT  

5. DR, ITAT, Mumbai 

6. Guard file. 

 

//True Copy// 

BY ORDER 
 
 

(Asstt. Registrar) 
ITAT, Mum 
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