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                                    AND 
      SHRI MANISH BORAD, ACCOUNTANT MEMBER 
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    Assessment Year:2008-09  

Punjab National Bank, 
Nehru Nagar Branch 

Bhopal  

 

बनाम/ 

Vs. 

DCIT (CPC)(TDS) 
Ghaziabad 

(Appellant) (Respondent ) 

P.A. No.AAACP0165G 
 
 

Appellant by Written Submission  

Respondent  by Shri Amit Soni, Sr. DR 
 

Date of Hearing:             23.11.2021 

Date of Pronouncement:      25.01.2022 
 

आदेश / O R D E R 
 

PER MANISH BORAD:  

 The above captioned  appeal at the instance of Assessee is 

directed against the order of Ld. Pr. Commissioner of Income 

Tax(Appeals)-1, (in short ‘CIT(A)’), Bhopal dated 23.05.2018 which is 

arising out of the order u/s 154 r.w.s 200A of the  Income Tax Act 

1961(In short the ‘Act’) dated 23.05.2015 framed by DCIT(CPC). 
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The Assessee has raised following grounds of appeal: 

1.The order of the Assessing Officer is bad in law and against the facts of the 
case. The Ld CIT(A) erred in maintaining the same.  
2.On the facts and in the circumstances of the case, proper and meaningful 
opportunity had not been allowed to assessee to put up the defense on the 
issues disputed in appeal, The Ld. CIT(A) has also not considered such fact 
while passing the order.  
3.The Ld. CIT(A) has erred in maintaining the order of Assessing Officer of 
determination of amount payable for short deduction in so far as the one of 
the deductee has already paid tax on income which was the subject matter 
of short deduction of tax at source and recovery of tax cannot be made once 
again from the tax deductor. Therefore the demand of short deduction to the 
extent of one of the deductee may kindly be deleted.  
4.The Ld. CIT(A) has erred in maintaining the order since while determining 
demand Assessing Officer has not applied opportunity to apply provision of 
proviso to section 201 (1) of the Income Tax Act, 1961 whereas deductor 
shall not be deemed to be an assessee in default in respect of short 
deduction in certain circumstances.  
5.The Ld. CIT(A) has erred in maintaining the order of Assessing Officer 
without considering judgment of Supreme Courts and CSDT Circular 
275/201/95- IT(S) dated 29.1.1997 on same matters.  
6.The Ld. CIT(A) has erred in maintaining the order of Assessing Officer 
without considering documents produced to prove that interest income on 
which TDS has been short deducted has shown in return of income of 
deductee and also tax payment on such income is already made by 
deductee itself.  
7.The Ld. CIT(A) has erred in maintaining the order of levying interest on 
short deduction, being illegal and without jurisdiction and thus assessee is 
not liable for such interest. Therefore levy of interest may kindly be deleted.  
8.. That the appellant craves leave to add, alter, and amend or to modify 
 or before the date of hearing 

 
2. When the case was called for, none was present on behalf of the 

assessee but there is an application placed on record stating that the 

written submission filed by the assessee to be considered for 

adjudicating the appeal. Thus, the case was heard with the 

assistance of ld. DR and the submissions made by the assessee 
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available on record which includes a paper book containing 42 

pages.  

3. Facts in brief are that the assesse is a Nationalized Bank and the 

present appeal is filed by the Nehru Nagar Branch Bhopal of Punjab 

National Bank. The assessee is required to deduct tax at source on 

the deposits. The issue in the instant appeal relates to deduction of 

tax at lower rate on the interest of Rs.7,75,348/- paid/credited to 

Madhya Pradesh State Agro Industries Development Corporation 

Limited during quarter -2 of F.Y. 2007-08. Assessee was required to 

deduct TDS @ 20% but due to clerical mistake (as claimed by the 

assessee) tax was deducted @ 10%. This resulted in short deduction 

of tax at Rs.71,874/-. Assessee was treated as an assessee in default 

u/s 201/201(A) of he Act. Interest was also levied for short  

deduction at Rs.66,681/-. Total demand raised against the assessee 

is Rs.1,38,555/-. Assessee challenged the action of the Ld. AO before 

Ld. CIT(A) but failed to succeed.  

4. Now the assesse is in appeal before this Tribunal.  

5. In the written submission it has been submitted that the case of 

the assessee is squarely covered by the decision of Coordinate Bench 

Indore in the case of PNB, Marwari Road, Branch Bhopal in 
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ITANo.1009 & 1011/Ind/2016 dated 22.03.2017. It is further stated 

that the deductee namely Madhya Pradesh State Agro Industries 

Development Corporation Limited is regularly assessed to tax and 

the interest in question paid/credited by the assessee to the account 

of deductee had already been offered to tax which is duly supported 

by the copy of income tax return, computation of income and copy of 

audited balance sheet and profit and loss account  Reliance was also 

placed on the judgment of Hon'ble Supreme Court in the case of 

Hindustan Coca Cola Beverage (P) Ltd  vs. CIT, (2007) 293 ITR 226 

(SC). 

 

6. Per contra Ld. DR vehemently argued supporting the orders of 

both lower authorities.  

 
 

7. We have heard rival contentions and perused the records placed 

before us. Short issue raised before us is that whether the Ld. CIT(A) 

erred in treating assessee in default u/s 201/201(A) and confirming 

a demand against the assessee for short deduction of tax at Rs. 

71,874.69 and interest on short deduction at Rs.66,681/-. 

8. We notice that during Quarter -2 for F.Y. 2007-08 assessee 

paid/credited interest to Madhya Pradesh State Agro Industries 
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Development Corporation Limited at Rs.7,75,348/-. The assessee 

was required to deduct tax @ 20% but due to some clerical mistake 

(as stated by the assessee) tax was deducted at lower rate of 10%.  

The deductee claimed above is a Corporation run by Madhya 

Pradesh State Government. The interest income of Rs.7,75,348/- 

received has been offered to tax. Copy of return of income and 

audited balance sheet is placed on records which support the fact 

that the interest income received by the deductee has been offered to 

tax.  

9. Under these given facts, where there is a short deduction of tax 

but the deductee has offered alleged interest income in its return of 

income whether the assessee can be treated as assessee in default? 

We find that very same issue already stands adjudicated by this 

Tribunal in the case of assessee i.e. Punjab National Bank Marwari 

Road Branch Bhopal in ITANo.1009/Ind/2016 and others dated 

22.03.2017 and this Tribunal following the ratio laid down by the 

Hon'ble Supreme Court in the case of Hindustan Coca Cola Beverage 

(P) Ltd. (supra) decided the issue in favour of the assessee for 

statistical purposes observing as follows: 

7. We have considered the rival submissions of the parties. We find that the 
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issue is covered by decision of Hon 'ble Supreme Court in the case of 
Hindustan Coca Cola Beverage (P) Limited vs. CIT, (2007) 293 ITR 226 (SC) I 
[2007J 163 Taxman 355 (SC) wherein findings given by Hon 'ble Supreme 
Court are as under:  
Facts  
The assessee was engaged in the manufacture and sale of soft drinks. It 
entered into an agreement with 'P' for use of its premises for receipt, storage 
and dispatch of goods bcionging to it and paid warehousing charges on 
which tax. was deducted under section 194C at 2 per cent. The Assessing 
Officer held that the warehousing charges were in the  
nature of rent as defined in Explanation to section 194-1 and, therefore, tax 
ought to have been deducted at 20 per cent under the said provisions as 
against deduction of tax at 2 per cent under section 194C. The Assessing 
Officer, therefore, having held the assessee to be assessee-in-default for the 
shortfall in the amount of tax deducted at source, levied interest under 
section 201 (lA) on the amount of tax alleged to be short-deducted. On 
appeal, the Commissioner (Appeals) upheld the order of the Assessing 
Officer. On further appeal, the Tribunal confirmed the order of the 
Commissioner (Appeals). The further appeal filed by the assessee was also 
dismissed by the High Court. Thereafter, the assessee filed an application 
under section 254(2) for rectification of the order of the Tribunal on the 
ground that its alternative contention that the warehouse had been assessed 
on its income and the tax due had been recovered from it by the department 
and also it had received r fund from the department and, therefore, no 
further tax could have been collected from it, had not been considered by the 
Tribunal. The Tribunal while allowing assessee's application held that there 
was a mistake apparent on the face of record and, therefore, constituted a 
rectifiable mistake under section 254(2) and, he, accordingly, recalled its 
earlier order and h ld that the tax once again could not be recovered from 
the assessee since the tax had already been paid by the recipient of income. 
On revenue s appeal, the High Court held that the Tribunal's earlier order got 
itself merged into the order passed by it dismissing the appeal of the 
assessee and, therefore, the Tribunal could not have reopened the matter for 
any further hearing.  
On appeal to the Supreme Court: HELD  

 
The Circular No. 275/201/95-1T(B), dated 29-1-1997 issued by the Central 
Board of Direct Taxes would put an end to the controversy. The circular 
declares that no demand visualized under section 201 (1) should be 
enforced after the tax deductor has satisfied the officer-ill-charge ofTDS that 
taxes due have been paid by the deductee-assessee. However, this will not 
alter the liability to charge interest under section 20J(lA) till the date of 
payment of taxes by the deductee-assessee or the liability for penalty under 
section 271 C. [Para lOJ  
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In the instant case, the assessee had paid the interest under section 201 (1 
A) and there was no dispute that the tax due had been paid by 'P'. It was 
Hot disputed that the circular was applicable to the facts situation at hand. 
[Para 1 1 J  
Hence, the judgment of the High Court was. accordingly, set aside. The 
appeal was to be allowed.  
 
8, Thus, we find that above decision laid down the ratio that when the tax 
has been paid by the deductee-assessee, the tax could not be recovered once 
again from the assessee, It is the claim of the assessee society that the 
deductee has paid the taxes, hence, the assessee is not liable to be 
for'demand on account of short deduction of TOS, However, this claim is not 
fully verified by the lower authorities, Therefore, in the interest of justice 
and fair play, this issue is restored back to the file of AD with the direction 
that the AD shall verify whether the short deduction on account of low rate 
of TOS has been paid by the payee / deductee/ recipient and they have 
shown the receipt in the their return of income, If that be so, no demand on 
account of short deduction can be claimed from the assessee, Therefore, all 
these facts require verification at the end of AD, The assessee is also 
directed to cooperate with the AD and must produce all the relevant 
evidences before the AD, The AD is further directed to verify the same and 
decide the matter afresh keeping in mind the decision of Hon'ble Supreme 
Court cited supra and CBOT Circular F, No, 275/201/95-IT(B) dtd. 
29,01.1997, Accordingly, all the grounds of appeal are allowed for 
statistical purposes. 

 

10. On perusal of the above finding of this tribunal we find that the 

same is squarely applicable on the facts of the present case and thus 

we are of the considered view that since the alleged amount has 

already been offered to tax by deductee and necessary evidence are 

placed on record to prove this fact we direct the revenue authorities 

to delete the demand made towards short deduction of tax 

Rs.71,874.69 and the interest demand of Rs.66,681/- being 

consequential in nature is also directed to be deleted.  
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11. In the result, Appeal of the Assessee in ITANo.677/Ind/2018  is  

allowed as per  terms indicated hereinabove.  

Order pronounced as per Rule 34 of I.T.A.T., Rules 1963 on              

… 25.01.2022. 

 

 
 

 Sd/- 
        (MAHAVIR PRASAD) 

    
 

 Sd/- 
     (MANISH BORAD) 

         JUDICIAL MEMBER          ACCOUNTANT MEMBER 
 

Indore;  �दनांक  Dated :  25/01/2022 

Patel/PS 
Copy to: Assessee/AO/Pr. CIT/ CIT (A)/ITAT (DR)/Guard file. 

By order  

 
Assistant Registrar, Indore 
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